play in that process.
I. THE ILLUSTRATIVE CASE
In 1989, the three largest U.S. producers of ferrosilicon began to meet regularly in a hotel room at the Pittsburgh airport.
2 Their goal was to create effective price fixing cartels in the U.S. and in Europe, where they also dominate production of ferrosilicon. They faced a major obstacle, however.
The reduction in tariffs created by various trade treaties permitted ferrosilicon producers in Asia and
South America to compete with them in the United States and Europe. 3 With increased international trade in ferrosilicon, a cartel that excluded those producers would be ineffective, while a cartel that included them would be unmanageable.
The conspirators devised a clever plan to overcome this obstacle. They simply engaged in classic cartel behavior. They refused to sell at prices below the cartel price and withdrew capacity from the market. 4 Because of the availability of market-priced imports from non cartel producers, this combination of actions did not immediately have its desired effect of allowing the cartel members to earn monopoly profits. It had another highly desirable effect, however. It decreased the sales of the cartel members from their domestic plants and increased the sales of the market-priced imports of the noncartel producers. 5 That change in the U.S. and European ferrosilicon markets provided an ideal record to support an antidumping complaint. The cartel members filed antidumping complaints in both the United States and the EEC against non cartel producers in five countries. 6 The complaints of the members of the cartel were successful for reasons that will become apparent upon reading the section of this essay that describes the elements of a successful antidumping complaint.
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The antidumping countervailing duties imposed by the U.S. and the EEC had the effect of precluding the non cartel producers from five countries from competing with the cartel members in the lucrative United States and European markets. That, in turn, created a market structure in both the United States and Europe that was far more susceptible to effective cartelization. It is much easier to implement and to enforce a cartel in a market that is dominated by three large producers than in a market with a large number of producers.
A year or two later, the cartel members confronted another problem. Producers from a sixth country--Brazil--began to import ferrosilicon into the United States and Europe and to sell at prices below the cartel price. The conspirators met and agreed on a method of dealing with this new obstacle to effective cartelization. They offered the Brazilian producers a variation of the classic choice between silver and lead. They invited the Brazilian producers to join the cartel and threatened to file an 5 Id. at 10-11. 6 Id. at 12 7 See text at notes 17-32 infra.
antidumping complaint against them if they declined that kind invitation. 8 When the Brazilian producers declined the invitation to join the cartel, the cartel members followed through on their threat and filed antidumping complaints against the new entrants in the United States and Europe. 9 Their complaints were successful in excluding these producers from the U.S. and European markets, thereby recreating market structures that were susceptible to effective cartelization.
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This sad story has an ironic twist. The cartel members were successful in using U.S.
antidumping law to create a U.S. market that was susceptible to effective cartelization, but the U.S.
antidumping orders did not even have their intended effect of benefiting domestic producers and their employees. The antidumping orders precluded producers in six countries from making sales in the United States, but those imports were not replaced by increased sales by cartel members from their U.S. production facilities. The cartel members chose instead to increase the level of production of ferrosilicon from their facilities in Norway, Iceland, and Canada. 11 Thus, the U.S. antidumping orders produced no increase in U.S. production of ferrosilicon. They had the effect of replacing non cartel imports that were being sold at market prices with higher priced cartel imports from other countries.
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This particular story about the use of antidumping law to facilitate violations of antitrust law has a happy ending. Someone detected the regular meetings of the cartel members in the hotel at the This well-documented use of antidumping law to facilitate creation and enforcement of the ferrosilicon cartel raises an important question. How common is this use of antidumping law? There is circumstantial evidence to support the belief that it is a common pattern of behavior that is likely to increase significantly in the near future.
Antidumping law and cartelization are a perfect match. In a world of robust international trade, it is extremely difficult to create, maintain, and enforce an effective cartel without using antidumping law, but antidumping law renders the task of effective cartelization much easier to implement. Given the universal desire of all firms to eliminate competitors and to earn monopoly profits, and the ease with which firms can use antidumping law to facilitate cartelization, there is reason to believe the members of 13 ITC Publication 3218, at pages 10-11.
14 ITC Investigation No. 751-TA-21-27, Response of General Motors to ITC Questions, at pages 20-22. 15 Id. at pages 20-22. 16 ITC Publication 3218. the ferrosilicon cartel are not unique in their choice of cartelization strategies. In order to understand the close relationship between antidumping law and cartelization, it is first necessary to understand the elements, effects, and scope of antidumping law, as well as the prerequisites to effective cartelization.
II. ANTIDUMPING LAW
Antidumping law varies slightly from country to country, but most other countries have based their laws and procedures on the U.S. model. 17 As a result, the similarities in antidumping laws outnumber the differences. 18 The typical effect of an antidumping order is to impose countervailing duties so high that producers in the target country are effectively precluded from selling in the domestic market of the country that issues the antidumping order. In order to prevail in an antidumping proceeding, a complainant must prove that its domestic operations have been injured by dumping. The causation and injury requirements are applied loosely and are regularly manipulated to support findings of causation and injury. 19 Thus, the complainant's primary task is to prove "dumping." U.S.
complainants are successful in proving "dumping" in over 90 per cent of cases. 20 The reasons for this 20 Bhala, supra. note 17, at 4.
Commerce decides whether a country is engaged in illegal dumping.
An importing country engages in illegal dumping if its producers sell their products in the United
States at a price that is less than either the price they charge in their home market or their cost. The two tests tend to blur as they are applied by Commerce. In comparing the United States price with the home market price, Commerce compares prices for individual sales in the United States with average prices in the home market. 21 Any individual sale in the United States at a price below the average price in the home market constitutes dumping. 22 In calculating the average price in the home market,
Commerce excludes home market sales that it determines were made at a price below cost. 23 In most cases, this has the effect of refocusing attention from a comparison between U.S. prices and home market prices to a comparison between U.S. prices and costs. 24 That, in turn, means that Commerce's determination of an importer's costs is usually outcome-determinative.
Commerce uses average total cost to determine whether a producer's sales in the United States or in its home market are at prices below cost. Commerce does not use actual total cost, however.
Instead, it "constructs" an average total cost figure. Commerce relies primarily on data submitted by the complainants to "construct" the foreign producer's average total cost. 25 It then adds 10 per cent for 21 Marceau, supra, note 1, at 11-14. 22 Bhala, supra, note 17, at 32. 23 Id. at 35, 72-73. 24 Marceau, supra, note 1, at 13-14. 25 Id. at 34.
overhead costs and 8 per cent for profits. 26 The resulting constructed cost used by Commerce to determine whether there is illegal dumping and how much countervailing duty to impose is systematically higher than any measure of cost that is relevant to pricing decisions made by participants in most competitive markets.
Economist Alfred Kahn has stated clearly and succinctly a principle that all economists embrace:
"The central policy prescription of microeconomics is the equation of price and marginal cost." 27 All participants in competitive markets sell at prices based on marginal cost. 28 Marginal cost consists of the amount of money a firm can save by declining to produce its last unit of production.
29
Marginal cost can be either higher or lower than average cost, depending on the relationship between the current level of production and the total capacity to produce. At most levels of production, marginal cost is well below average cost, but, as the level of production approaches total productive capacity, marginal cost increases to the point at which it exceeds average cost. 30 Thus, marginal cost is low in a slack market and high in a tight market.
Marginal cost does not include fixed costs, profits, or allocations of joint costs, such as overhead. 31 In a slack market, marginal cost is invariably lower than average total cost, often by a large 26 Id. at 33. 29 I Kahn, supra, n. 27, at 65. 30 3 Areeda & Hovenkamp, supra, n. 28, at 320-21. 31 Id. at 319-22.
amount. 32 Of course, all markets fluctuate between tight and slack supply conditions. At any given point in time, there are thousands of markets that are characterized by excess capacity. In each of those markets, all participants will sell at prices that are below an accurately-determined measure of average total cost, much less the inflated measures of average total cost constructed by Commerce.
Antidumping law often is described as a way of ensuring that participants in international markets engage in fair trade. That description is demonstrably false. Antidumping law is pure protectionism. Perhaps the easiest way to understand antidumping law is to imagine how it would function if it were applied against all domestic participants in competitive markets. Even if the calculation of average total cost were accurate, the application of antidumping law to domestic firms would yield tens of thousands of determinations per year that a domestic firm is engaged in illegal dumping by selling at a price below cost. Every domestic firm that sells in a competitive market that is characterized by excess capacity would be in violation of an antidumping law that applies to domestic suppliers. Of course, that means that every firm in the United States eventually would be the subject of an antidumping order, because every market is characterized by excess capacity at some points in time.
In order to believe that antidumping law is essential to assure fair trade, you would have to believe that every firm in the U.S. regularly engages in unfair trade in its role as a participant in domestic markets.
III. ANTIDUMPING COMPARED WITH PREDATORY PRICING
There is a widespread popular belief that the prohibition on dumping is simply the international analogue to the domestic antitrust law prohibition on predatory pricing. That belief is false. It is hard to 32 1 Kahn, supra note 27, at 73-74, 84.
overstate the differences between the legal regime applicable to domestic market participants and the legal regime applicable to importers. 33 To begin with, it is extremely difficult for a plaintiff to prevail in a predatory pricing case. The last two predatory pricing cases decided by the U.S. Supreme Court produced a summary judgment decision for the defendants 34 and a judgment notwithstanding the verdict for the defendant. 35 In both cases, the Court found that the plaintiff's theory was so implausible that a reasonable juror could not conclude that the defendants engaged in predatory pricing. In the Court's words: "predatory pricing schemes are rarely tried, and even more rarely successful."
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The predatory pricing theory hypothesizes a situation in which a firm sells at prices below cost for the period of time required to drive its competitors out of business and then takes advantage of its newly-acquired monopoly status to earn monopoly profits. 37 The problem with the theory is to identify any situation in which predatory pricing is profitable. To come out ahead, the firm must make monopoly profits in the post predatory pricing period that exceed the losses the firm incurs during the predatory pricing period. Moreover, the firm can accomplish that goal only by charging high prices for a long period of time without attracting new market entrants that eliminate the firm's ability to earn monopoly profits. Economists are divided with respect to the viability of predatory pricing. Some believe that it is 33 For a more detailed comparison of antidumping law and predatory pricing law, see Marceau, supra. note 1, at 103-29. 34 The law prohibiting predatory pricing and the law prohibiting dumping differ in at least four critical respects: (1) measures of relevant costs; (2) attention to market structure; (3) attention to the likelihood of profitable implementation; and (4) attention to motive. Courts differ with respect to the measures of cost they use to compare a firm's prices with its costs in a predatory pricing case, but no court uses a measure of cost as high as the constructed costs Commerce uses in antidumping cases.
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Courts also look carefully at the structure of the market and the defendant's role in that market. 41 If the defendant is not already the dominant firm in the market or a firm that has a realistic prospect of becoming the dominant firm in the near future, a court will not take a plaintiff's predatory pricing claim seriously. By contrast, the agencies that resolve antidumping cases do not look at all at the structure of the market or the defendant's share of the market. 42 In the vast majority of successful antidumping cases, none of the foreign suppliers accounts for a dominant share of the market. A target 38 See, e. Courts also look with care at the question whether the defendant has a realistic prospect of recovering its losses, plus a profit, in the post-predatory pricing period. 43 That, in turn, requires the court to look at the structure of the market, the defendant's share of the market, and the barriers to entry in the market. If the defendant has no realistic prospect of recovering its losses and still coming out ahead, the court will grant summary judgment for the defendant. The agencies that implement antidumping law do not look at those factors at all.
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Finally, courts will require the plaintiff to make a plausible showing that the defendant has a motive to engage in predatory pricing. 45 This requires a careful evaluation of the likely level of losses the defendant will absorb through predatory pricing, the likely period of time required to drive its competitors out of business, and the likely level of monopoly profits the defendant will then earn before its monopoly pricing attracts new entrants into the market. If the plaintiff cannot prove that it is at least plausible that the defendant can profitably implement predatory pricing, a court will not infer a motive to engage in predatory pricing.
By contrast, the agencies that implement antidumping law do not look at motive at all. 46 In the 43 See3 Areeda & Hovenkamp, supra. note 28, at 254-317. 44 See Marceau, supra. note 1, at 110-17.
vast majority of cases, the "dumping" the agencies find cannot possibly be motivated by a desire to maximize profits, even though that desire is virtually ubiquitous in the wake of the collapse of communism and the widespread privatization of previously state-owned production facilities. It is appropriate to be skeptical of a legal regime that implies that hundreds of corporations are attempting to commit economic suicide every year. In short, it is doubtful that a single one of the hundreds of successful antidumping complaints that have been filed against importers would have produced a decision for the plaintiff if it had been brought as a predatory pricing complaint against a domestic competitor.
IV. THE GROWING IMPORTANCE OF ANTIDUMPING LAW
Antidumping law has existed for a century, but it has become increasingly important in recent years. 47 Ironically, the use and importance of antidumping law is inversely related to the prevalence and efficacy of free trade agreements. As free trade agreements have reduced tariffs and outlawed most import quotas, antidumping cases have increased dramatically. 48 Over the last fifty years, the average tariff level has fallen from 40 per cent to 3.9 per cent, and 43 per cent of goods are now exempt from all tariffs. 49 Over the same period of time, the number of successful antidumping cases filed in the United States alone has increased a staggering 2500 per cent. 50 The geographic scope of antidumping 47 Id. at 7-8. 48 General Accounting Office, The General Agreement on Tariffs and Trade 2-5 (1994); Bhala, supra. note 17, at 3-5. 49 Id. at 3. Politicians like antidumping law for several related reasons. First, and most important, antidumping law permits politicians to appear to support free trade while they preserve their discretion to engage in ad hoc protectionism at the behest of constituencies with political clout. Second, supporting simultaneously free trade and antidumping law allows a politician to take the rhetorical high ground. Most people understand the value of free trade, but nobody likes "dumping." The word conjures up an image of an evil foreign corporation that is using the United States as a toxic waste dump. Third, few members of the electorate are likely to do the hard work required to understand the simple reality that the conduct that is prohibited by antidumping law is the normal, socially-beneficial conduct of any participant in a competitive market and, conversely, that antidumping law is just as protectionist as high tariffs and low import quotas.
As of 1999, over 200 U.S. markets were affected by antidumping orders. 56 There is reason to believe that a high proportion of those markets, like the ferrosilicon market, were cartelized with the aid of antidumping orders. To explain the basis for that belief, this essay will turn next to a discussion of the process of cartelization.
are unlikely to reduce protectionist use of antidumping law. See Bhala, supra. note 17, at 55; Marceau, supra. note 1, at x1. 55 See Marceau, supra. note 1, at 7-10; Anderson, supra. note 1, at 102. 56 Anderson, supra. note 1, at 102.
V. CARTELIZATION
In the absence of antidumping orders, it is difficult to create, maintain, and enforce a price-fixing cartel. 57 The goal of a cartel is the same as the goal of a monopolist --to restrict output artificially in order to charge an artificially high price in order to earn monopoly profits. 58 The problem is that the members of the cartel must share the output restrictions in order to earn the monopoly profits. Each member would prefer that the other members implement the output restrictions, thereby maximizing that member's share of the monopoly profits. The cartel members must negotiate a mutually acceptable allocation of output limits that will create a mutually acceptable allocation of monopoly profits. That is difficult because each member has a different supply curve and a different mix of production facilities.
59
Moreover, each member knows its own supply curve better than the supply curves of the other members. Each member suspects that the other members are misrepresenting their supply curves.
Thus, the negotiating process is plagued by information asymmetries. Reaching initial agreement on an allocation of output restrictions is only the beginning of the process of effective cartelization. The members must periodically revise the allocation of output restrictions in response to changes in market conditions. They also must devise and implement a method of detecting and punishing violations of cartel rules. Every member of a cartel has a powerful incentive to negotiate a set of cartel rules and then to cheat. 61 In most circumstances, the members of the cartel must accomplish each of these difficult tasks in secret, because they are usually violating civil and criminal laws.
There are three factors that are particularly important predictors of the likely success of an attempt to cartelize a market --degree of product homogeneity, structure of the market, and the role of government. It is much easier to cartelize a market that is characterized by high product homogeneity than it is to cartelize a market that is characterized by high product heterogeneity. 62 A homogenous product market can be governed effectively by a single, relatively simple set of output and pricing rules.
A heterogenous product market requires a much more complicated set of rules applicable to products with different characteristics. Those rules are more difficult to negotiate, to renegotiate in response to changes in market conditions, and to enforce.
Market structure is a critical determinant of the likelihood of successful cartelization. 63 A cartel can be effective without including every producer, but its relative efficacy declines as the percentage of 61 See Ian Ayres, How Cartels Punish: A Structural Theory of Self-Enforcing Collusion, 87 Colum. L. Rev. 295 (1987) . 62 IIA Areeda, Solow & Hovenkamp, supra. note 57, at 13-14. 63 Id. at 15. the market that it controls declines. Thus, one important cartel goal is to recruit every producer that accounts for a significant share of the market. This goal often conflicts with another cartel goal, however. The smaller the number of members of a cartel, the easier it is to create, maintain, and enforce the cartel. 64 Thus, if a market consists of five firms that account for 90 per cent of the market, it is a good candidate for cartelization. Even three or four of those firms may be able to create an effective cartel. Conversely, a market that consists of fifteen firms with approximately equal market shares is a poor candidate for cartelization. The number of firms that must join the cartel to make it effective is too large to enable the members to reach agreement on initial allocations of supply restrictions and to renegotiate those allocations as market conditions change. The risk of member cheating also increases as the number of members of a cartel increases.
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The existence of potential new market entrants is another important structural predictor of likely success in an attempt to cartelize a market. 66 A cartel is unlikely to be effective if non-cartel producers are in a position to take a large share of the market from cartel members by entering a cartelized market and charging prices below the cartel price. Yet, recruiting potential entrants to join the cartel greatly complicates the task of managing the cartel.
The role of governments is the final major predictor of successful cartelization. In most market contexts, governments enact and enforce antitrust laws that forbid cartelization. The existence of vigorously enforced antitrust laws greatly complicates the tasks of creating, maintaining, and enforcing a 64 2A Areeda, et al., supra. note 57, at 15, 24-26. 65 See Ayres, supra. note 61.
66 2A Areeda, Solow & Hovenkamp, supra. note 57, at 15.
cartel. Those laws also deter efforts at cartelization by exposing the participants to potential criminal and civil liability.
Governments also can play critical roles in facilitating effective cartelization. The most effective and durable cartels in history owe most of their success to governmental efforts to facilitate the cartel. 67 Thus, for instance, most large countries, including the United States, have had effective cartels in numerous agricultural product markets for over half a century, even though those markets have structures that render them poor candidates for effective cartelization. 68 The government can play a major role in facilitating a cartel by using its police powers to coerce unwilling market participants into joining a cartel, to coerce members into accepting cartel rules that they oppose, to detect violations of cartel rules, and to punish violations of cartel rules. Sometimes the same government plays multiple inconsistent roles related to the cartelization process. Thus, for instance, during the 1970s, the Canadian Government purported to be enforcing its antitrust laws vigorously, at the same time that it organized and enforced an international uranium cartel that was successful in increasing the price of uranium by 600 per cent. 69 Robust international trade renders cartelization far more difficult. International trade has increased fourteen fold over the last fifty years. 70 As Chairman Greenspan noted in his Dallas speech, this increase in international trade is linked closely to increased prosperity attributable to increased competition:
The evidence is overwhelmingly persuasive that the massive increase in world competition --a consequence of broadening trade flows --has fostered markedly higher standards of living for almost all countries who have participated in cross-border trade. I include most especially the United States.
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International trade greatly complicates the task of creating effective cartels in several ways.
First, international trade reduces the degree of concentration of many markets. Thus, for instance, two decades ago the three U.S. automakers were referred to as the "big three" for good reason. They dominated the U.S. market. Now they share the U.S. market with numerous effective foreign rivals. This phenomenon has been replicated in thousands of markets around the world, often with U.S. firms as the primary seller-beneficiaries and always with consumers as beneficiaries. A market with ten sellers is much more difficult to cartelize than a market with three sellers.
International trade also increases significantly the likelihood that one or more non cartel members will enter a cartelized market. In the context of many markets, the potential new entrants include firms in many countries. Credible threats of entry can be a powerful deterrent to cartelization.
The greatly increased cultural heterogeneity of firm managements creates an added obstacle to effective cartelization. It is easier for five U.S., or five German or Japanese, CEOs to reach agreement 
VII. CARTELIZATION AND ANTIDUMPING LAW
Antidumping law facilitates the process of creating, maintaining, and enforcing a cartel in many ways, most of which are demonstrated by the ferrosilicon case. First, it is easier to pursue a successful antidumping complaint in a homogeneous product market than in a heterogeneous product market.
Thus, antidumping law is most readily available in the context of markets that are particularly susceptible to effective cartelization. 71 Id.
72 For an example of a multinational cartel, see John Enders, OPEC and the Industrial Countries: The Next Ten Years, 53 For. Aff. 625 (1975) . For an example of use of military force to Second, a successful antidumping action can reduce the number of sellers in a market and increase significantly the degree of concentration of the market. Thus, for instance, the ferrosilicon antidumping orders eliminated numerous sellers from the United States and European markets, leaving markets that were dominated by the three cartel members.
Third, an antidumping action can facilitate successful cartelization by reducing the cultural heterogeneity of the firm managements that must reach agreement in order to implement a cartel. Thus, for instance, the ferrosilicon antidumping orders eliminated all firms in Asia and Latin America, leaving only North American and European firms in the United States and European markets.
Fourth, for the same reason, antidumping actions make it much more likely that one or a few governments will engage in intentional, surreptitious efforts to facilitate cartelization. There is no evidence to suggest that any government intentionally played that type of role with respect to the ferrosilicon cartel, but the Eighth Circuit recently concluded that the provincial government of Saskatchewan responded to U.S. antidumping orders by adopting legislation that had the effect of cartelizing the U.S. potash market and increasing the price of potash by 60 percent. action to exclude Brazilian producers from the market. Of course, the threat to file an antidumping order against a new market entrant need not be explicit to be effective. A potential new entrant to a market that already has been the subject of antidumping orders may logically infer that its entry into the market will elicit an antidumping complaint even in the absence of an explicit threat.
Sixth, a cartel can use antidumping actions or threats of antidumping actions as means of enforcing a cartel. Again, the ferrosilicon cartel's treatment of Brazilian producers illustrates the point.
When the Brazilian producers refused to join the cartel or to adhere to the cartel rules, the cartel members simply removed the producers from the market by filing an antidumping action.
Finally, it should be apparent that antidumping law is a means through which governments can, and do, use their police powers to facilitate the formation, maintenance, and enforcement of cartels. In most cases, however, the agencies that implement antidumping law are unaware of this effect of their actions.
VIII. THE LEGAL CARTEL ALTERNATIVE
The conduct of the members of the ferrosilicon cartel has an obvious downside. There is some chance that the participants in such an illegal cartel will be caught and punished, as they were in the ferrosilicon case. I suspect that the risk of getting caught and punished at present is too low to be an effective deterrent, given the enormous financial gains attributable to an antidumping-facilitated cartelization of a market, but it is a non-trivial risk that undoubtedly would deter some firms from replicating the behavior of the members of the ferrosilicon cartel. In many situations, however, a small group of firms can engage in a pattern of behavior that is equivalent in its effects to the conduct of the members of the ferrosilicon cartel, but that does not expose the firms to any risk of civil or criminal liability.
The critical step in this legal variation on the theme is the same as the critical step that was taken by the members of the ferrosilicon cartel. The three firms that desire to cartelize a market meet to discuss the possibility of filing a joint antidumping complaint against virtually all of the other sellers in the market. They must structure their discussions carefully to avoid violating the antitrust law. They cannot discuss their own prices or costs in their meeting, but they certainly can discuss the prices and costs of the competitors they want to exclude from the market. Those discussions, and the ensuing joint antidumping complaint, are within the scope of the Noerr-Pennington exclusion from antitrust liability. 74 firm that files an antidumping complaint. The high potential to use antidumping law to facilitate cartelization justifies a significant allocation of antitrust enforcement resources to markets that are subject to antidumping orders. It might seem superficially strange that one agency would use the legally authorized actions of another agency to trigger an investigation of potential illegal conduct facilitated by the agency's actions, but a national government includes many agencies whose statutory missions and cultures are often in tension. Some agencies --most notably the Departments of Agriculture and Commerce --have often encouraged cartelization and are required by statute to take actions that facilitate cartelization. Other agencies --most notably the Department of Justice and the Federal Trade Commission --dislike cartels and have a statutory duty to detect and punish those who attempt to create cartels. They can fulfill their responsibilities most effectively by investigating the conduct of anyone who files an antidumping complaint. The conduct leading to, and including, the filing of the antidumping complaint is shielded by the Noerr-Pennington doctrine, but any associated agreements to fix prices or limit output are violations of antitrust law.
